
IN THE SUPERIOR COURT OF WALKER COUNTY
STATE OF GEORGIA

STATE OF GEORGIA, *
*
*
*
*

CRIMINAL ACTION FILE
NO.s: 03-CR-20884; 03-CR-20885;

03-CR-20886; 03-CR-20887.
v.

TOMMY RAY BRENT MARSH,
DEFENDANT .

*

ORDER

On the morning of April 5, 2004, the Court contacted District Attorney Herbert E.

Franklin and Defense attorney, McCracken Poston, to schedule a meeting in chambers

that afternoon regarding matters as to venue in this case. Leanne E. Dolin, the Court's

law clerk, contacted both Mr. Franklin and Mr. Poston about the meeting. Mr. Poston

asked Ms. Dolin if a court reporter would be available. Ms. Dolin infonned Mr. Poston

that the meeting was an informal meeting about venue and that a court reporter would not

be necessary, however, if it presented an issue, a court reporter could be located at the

time of the meeting.

Said meeting commenced at approximately 3:10 p.m. in the law library located in

the Walker County Courthouse in Lafayette, Georgia. Present at said meeting were Judge

James G. Bodiford, Ms. Dolin, Mr. Franklin, Assistant District Attorney Chris Amt, Mr.

Poston, and Defendant. The Court infomled all the parties that the reason for said

meeting was to discuss the possible venue options obtained by the Court. At this time

none of the parties or attorneys made an objection to said meeting taking place off the

record and without a court reporter's presence.



The Court went on to say that it reviewed the lists of both the State and the

Defense containing proposed counties to serve as venue locations for the instant case.

Based on said proposals and the information presented during the November 17, 2003

hearings regarding venue, the Court detemlined that a venue would NOT be selected

from any of the counties falling in the Chattanooga and Atlanta media coverage areas

(DMAs).

The Court explained that it undertook the task of traveling to several different

judicial circuits in Georgia and meeting with the respective chief judges of said circuits.

The Court stated that in determining which circuits to visit, the Court examined the

demographics of each county and compared said demographics with those of Walker

County. The Court selected those circuits with counties that best mirrored the same

demographic characteristics of Walker County, namely the characteristics of total

population and percentage of African Americans.

After meeting with four (4) chief judges, the Court was able to obtain permission

from the respective judges to use one or more of the counties of their circuit as possible

venue locations for the instant case. A total of five (5) counties were obtained as possible

venue locations.

The Court then asked the attorneys to review the list of venue locations obtained

by the Court and to reach an agreement on one (1) location for the venue in the instant

case. The Court asked all parties to refrain from releasing the list of venue locations to

the press at this time. Once an agreement was reached and the venue selected, the Court

would then visit said venue location, again meet with the chief judge of the respective

circuit, and examine the ')ury box" of said venue to ensure its suitability for the instant



case. If an agreement could not be reached by the State and the Defense, the Court stated

that it would then make the determination of venue for the case.

The Court provided the attorneys with some information obtained during the

meetings with the respective chief judges and informed the attorneys that they were

invited to make cursory examinations of each county. Ms. Dolin provided the State and

the Defense with the following infonnation:

-A map of Georgia, detailing the counties and ten (10) judicial circuits of

the State. The available venue locations were highlighted.

-Printouts of"QuickFacts from the US Census Bureau" for Walker County

and the five (5) counties available as venue locations. Said Printouts were

obtained from the U.S. Census Bureau Website.

-A list of the chief judges, with their contact information, for the respective

judicial circuits in which the counties of possible venue locations were

located.

The Court informed the attorneys that Mr. Franklin would need to notify the

Court by noon (12:00 p.m.) on Thursday, April 8, 2004 of whether an agreement was

reached by the State and Defense and, if so, what said agreement was, or if an agreement

could not be reached.

At no time during the course of said meeting did either the State or the Defense

raise an objection as to the lack of the presence of a court reporter at said meeting or to

the meeting being held off the record. At the conclusion of said meeting, Mr. Poston

raised an issue regarding the financial burdens posed on Defendant regarding the

electronic monitoring costs. The Court infonned Mr. Poston that it would consider and

review any agreement reached by the State and the Defense on said issue, but was

unprepared to proceed with any decision at the present time.



At approximately 11 :00 a.m. on April 8, 2004, the Court received, via facsimile,

Defendant's MOTION FOR FULL RECORDATION AND OBJECTION TO NON-

RECORDED PROCEEDING and AFFIDA VIT IN SUPPORT OF MOTION FOR FULL

RECORDATION AND OBJECTION TO NON-RECORDED PROCEEEDING.

Defendant, in said motion, requested that all proceedings in the instant case, as well as all

conferences involving any of the attorneys and any Superior Court Judges regarding the

instant case be taken down by a court reporter. In support of said request, Defendant cited

to the Sixth and Fourteenth Amendments of the U.S. Constitution and due process and

effective assistance of counsel guarantees of the Georgia Constitution.

Defendant cites to two (2) occasions when the Court conducted a meeting in

chambers with Defendant and all attorneys present, but absent a court reporter. The fIrst

meeting occurred on or about January 8, 2004, at which time the Court discussed

Defendant's filing of a motion to set aside an earlier order directing Defendant to pay the

costs associated with a transcript. The second meeting referenced was that held on April

5,2004 and discussed above.

On April 21, 2004, the Court received, via facsimile, STATE'S RESPONSE TO

DEFENDANT'S MOTlON FOR FULL RECORDA TRION AND OBJECTlON TO

NON-RECORDED PROCEEDING. Initially, the State remarked that it has no objection

to Defendant's request that all testimony and proceedings be recorded. In responding to

the specific objections made by Defendant, the State notes that said objections are both

irrelevant and moot. Regarding the relevancy of the Defense's objection, the State notes

that the Court, under O.C.G.A. §17-7-150, retains the discretion to select the new venue

due to the State's and the Defense's inability to agree. Additionally, the objection raised



is now moot as the Defense failed to make an objection at the commencement of the

meetings at issue.

Turning to the specific meetings that serve as the basis for Defendant's motion,

the Court notes that it received said objections April 8, 2004. As to the objection

regarding the January 8,2004 meeting, Defendant's objection comes three (3) months

following said meeting. On January 5, 2004, the Court had received a motion from the

Defense regarding a waiver of costs associated with a transcript that the Court had

previously ordered Defendant to pay. The Court issued an order on January 7,2004,

rescinding the previous order that Defendant pay for said costs. A hearing was scheduled

for January 8, 2004 to reconsider Defendant's application for indigent status for purposes

of expert fees. The meeting at issue was held prior to said hearing and the ensuing

discussion pertained to scheduling matters, outstanding motions, as well as Defendant's

motion to waive the costs associated with a transcript and the Court's subsequent order

pertaining to such. Both the State and the Defense, with Defendant, were present at said

meeting. At no time during said meeting did the Defense raise any contemporaneous

objection to the absence of a court reporter nor was an objection raised any time shortly

thereafter. As for the motion regarding the costs associated with the transcript, the Court

had previously entered the order on said motion, which had been resolved in Defendant's

favor.

The second meeting at issue was held on April 5, 2004. While the Court

recognizes and acknowledges that the Defense did inquire about the availability of a

court reporter for said meeting when Ms. Dolin initially contacted Mr. Poston, said

inquiry was not renewed at any time during the meeting. Additionally, the Court notes



that said meeting was held as a courtesy for both the State and the Defense. As the State

and the Defense could not reach an agreement as to venue for the instant case, the Court

was exercising its duty to "select such county as in the [Court's] judgment will afford a

fair and impartial jury to try the case," a.C.G.A. §17-7-150(a)(1). The purpose for said

meeting was to provide the State and the Defense with some information about the

possible counties considered and made available as venue options. The Court was under

no obligation to convene such a meeting with the State and the Defense. Rather, the


