IN THE SUPERIOR COURT OF WALKER COUNTY

STATE OF GEORGIA
STATE OF GEORGIA, *
* CRIMINAL ACTION FILE
V. * NO.s: 03-CR-20884; 03-CR-20885;
* 03-CR-20886; & 03-CR-20887
TOMMY RAY BRENT MARSH, ¥
*
Defendant. *

ORDER

In conjunction with the MOTION TO DISMISS and GENERAL DEMURRERS
filed on September 23, 2003, Defendant filed SPECIAL DEMURRERS to the charges of
Burial Services Fraud and Criminal Attempt — Theft by Taking. Oral argument was
presented to the Court during the course of hearings held on November 17-18, 2003.

Defendant has filed two (2) special demurxers in this case. Regarding the special
demurrer to the Burial Services Fraud, 0.C.G.A. §10-14-17(b)(1), Defendant
incorporates the same arguments stated in his motion to dismiss. Regarding the special
demurrer to the Criminal Attempt — Theft by taking charges, Defendant also incoxporates
several of the same arguments stated in his motion to dismiss. However, in an abundance
of caution, the contentions made in the latter pleadings are recited as follows:

1. The indictment fails To charge Defendant with a crime under the laws of

Georgia. ‘

2. A dead body is not property that is subject to theft under O.C.G.A. §16-8-
2. Defendant reiterates the various civil courts’ holdings that next of kin
only have a “quasi property” right in their relatives’ dead body. A criminal
defendant is entitled to greater notice as to what constitutes property
subject to O.C.G.A. §16-8-2. The lack of any pecuniary value in a dead
body leads to the conclusion that a dead body cannot be the “subject
matter in a prosecution under the theft statute.”

3. Regarding the fiduciary relationship that is alleged to have existed

between Defendant and the various victims, Defendant argues that there is



no case law suggesting that the next of kin were “owners” of the dead
body or that a fiduciary relationship existed. _
In response, the State stands by the indictment, incorporating its response to
Defendant’s MOTION TO DISMISS and arguing that said indictment sufficiently alleges
Defendant’s violation of 0.C.G.A. §16-8-2.



