IN THE SUPERIOR COURT OF WALKER COUNTY  FILED IN OFFICE

STATE OF GEORGIA
11 2004

STATE OF GEORGIA, ) AUG

) Ry prodome,

VS, ) CASE #s (ﬁ?ﬂt

) 03-CR-20884; 03-CR-00885;

TOMMY RAY-BRENT MARSH, ) 03-CR-20886; & 03-CR-20887
Defendant )

MOTION TO DISQUALIFY DISTRICT ATTORNEY “BUZZ” FRANKLIN AND
THE DISTRICT ATTORNEY’S OFFICE OF THE LOOKOUT MOUNTAIN
CIRCUIT FROM FURTHER PARTICIPATION IN THE PROSECUTION AND
MOTION TO SET ASIDE AND DISMISS ALL INDICTMENTS

COMES NOW the Defendant, through counsel, and hereby files the above-styled
pleading, showing this Honorable Court as follows;
1
On Friday, August 6, 2004, counsel for the defendant received a letter dated
August 5, 2004 from District Attomey Herbert E. (Buzz) Franklin, the elected District
Attomney for the Lookout Mountain Judicial Circuit. In the last paragraph of the said

letter, the following unsolicited information was given:

“I am also sending a copy of (si¢) chart which shows my relationship to Ricky
Alan Huffaker whose remains were among those 1dentified at the crematory. I do not
believe there to be any conflict but I wanted to make you aware of the relationship so that
you could file any motion you feel to be appropriate.

Sincerely Yours, (Signed) Herbert E. Franklin.”

Enclosed with the letter was a computer-generated page titled “RELATIONSHIP
CHART” which purported to reveal a relationship of consanguinity (blood) between
District Attorney Franklin and the deceased Mr. Huffaker, indicating that both men bave

the common ancestor of Richard Thomas Franklin, District Attorney Franklin’s
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grandfather and Mr. Huffaker’s great-grandfather, and purporting to describe the blood
connection. At the bottom of the “chart” the creator of the document, purportedly
District Attorney Franklin, incorrectly summarizes and minimizes the degree of the
relationship. The last sentence from District Attorney Franklin: “He would be my
second cousin.”

2.

This unsolicited information, which actually reveals the men are first cousins once
removed, a full degree closer than “second cousin,” was given to counsel for the
defendant for the first time when the above-described letter was received on Friday,
August 6, 2004. Based upon this new information, counsel hereby timely brings this
MOTION TO DISQUALIFY DISTRICT ATTORNEY HERBERT E. (BUZZ)
FRANKLIN, THE DISTRICT ATTORNEY’S OFFICE OF THE LOOKOUT
MOUNTAIN CIRCUIT AND MOTION TO SET ASIDE AND DISMISS ALL
INDICTMENTS.

Furthermore, the Defendant requests that the Court inquire as to the reasons such
vital information is just now being given to the defense. If this information was known to
the prosecutor early in the history of this case, which the facts indicate to be the case,
there could be issues concerning improper conduct in the management of the case before
the Walker County Grand Jury.

3,

Counsel for Defendant feels that District Attorney Franklin knew or should have

known that Mr. Huffaker, his first cousin once removed, died an untimely death at age

forty-three on or about May 18, 2000, at Erlanger Hospital in Chattanooga, Tennesseg.
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Determining the degrees of relationship according to consanguinity and affinity is
a frequent task of attorneys. Prohibitions exist throughout the law as to the relationships

between parties and judges, jurors and grand jurors. Charts are readily available for the

accurate computation of relationships.

Cheeks v, State, 234 Ga. App. 446 (1998), provides 2 clear understanding of
Georgia’s view of the degrees of blood relationship In Cheeks, the Court of Appeals
establishes Webster’s Dictionary as the controlling authority on the definition of the term
“cousin.” The case also establishes the ways degrees of relationship are calculated:

“The child of one’s first cousin is one’s first cousin ence removed.”
See Cheeks, fn.12

4

According to District Attorney Franklin’s disclosure, the men were only
seventeen months apart in age, meaning the relatives likely knew of each other. Erlanger
is a regional hospital in Hamilton County, Tennessee, an adjacent county to the Lookout
Mountain Judicial Circuit in Georgia. The hospital is only minutes from District
Attorney Franklin’s home in Wildwood, Georgia. District Attorvey Franklin’s paternal
aunt, the grandmother of the deceased, is still living.

Even if the untimely illness and death of Mr. Huffaker was not immediately
known to District Attorney Franklin, it has been established by documents that have been
in the possession of District Attomey Franklin for over two and a half years that show
relatives of Mr. Huffaker and Mr. Franklin were in the first days of the controversy
participating in giving DNA evidence to attempt to identify the body of Ricky Huffaker.

As early as February 28, 2002, the family of Mr. Huffaker was at the site of the Joint
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Operations Center, a temporary facility made for the investigation on the campus of the
Walker County Civic Center. District Attorney Franklin was at the Joint Operations
Center every day in the early days of the investigation, including on February 28, 2002.
It is inconceivable to think that one branch of family did not approach the other, as
District Attorney Franklin was a highly visable and outspoken prosecutor in the early
stages of a vast criminal investigation which dominated regional news outlets,

Early in the controversy of Tri-State Crematory, District Attorney Franklin has
been a consistent presence on local, regional and even national news coverage of the
then-developing case. On numerous occasions over the past two and one half years,
District Attorney Franklin visited with scores of family members of deceased bodies that
had been sent to Tri-State Crematory over the twenty year period of operation. District
Attorney Franklin attended well-publicized “family meetings™ and has even discussed his
presence at these meetings in open court. It is extremely unlikely that District Attarney
Franklin did not know that the possibility existed that the body of bis first cousin once
removed could turn out to be one of the bodies at Tri-State Crematory.

Even giving the benefit of the doubt of the unlikely event that District Attorney
Franklin did not know that his relatives were working to identify the body of his first
cousin once removed, counse! for defendant shows that evidence in the possession of

District Attorney Franklin for almost two years indicates the body of Mr. Huffaker was

District Attorney Franklin developed the information given and developed multiple



