
IN THE SUPERIOR COURT OF WALKER COUNTY
STATE OF GEORGIA AUG 11 2004

STATE OF GEORGIA. )
),

)
)
)
)

vs. CASE #'s
03.CR.20884;
03-CR.20886;TOMMY RAY .BRENT MARSH,

Defendant

SUPPLEMENTAL BRIEF REQUIRED BY ORDER OF mE COURT
ON THE ISSUE OF JURY SEQUESTRA TON

AND MOnON FOR RECONsmERA nON FOR COMPLETE AND TOTAL
CHANGE OF VENUE

On July 19,2004, this Honorable Court entered an ORDER, sua sponte, requiring

the Defense and the State to file I'supplernental. briefs on the issue of jury sequestration.;'

The Court specifically ordered briefs on the issue of:

"... whether the sequestration of the jury in the above case should be; a) a
complete and total sequestration typicaJ of a death penalty case; or b) a partial or daytime
sequestration that would allow jurors to have a more normal life$tyle after they leave the
courthouse at the end of the business day." (Emphasis added.)

~ Jll1y 19, 2004.

By the very wording of the order the Defendant is required to publicly embrace

one of the two options given. The Defendant. through counsel, hereby objects to the

requirement of the Court which puts the Defendant in the awkward position of arguing

against the jurors having a "more normal lifestyle," in order to secure a fair trial for the

The Court's order leaves no other alternative If the defendant desires theDefend,ant
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fairest trial with the least likely problems of juror expo~ure to highly~charged community

animosity against the defendant, then the defendant is for keeping the same jurors from

enjoying "a more nonna\ lifestyle. "

The Defendant shows the issue of juror sequestration was effectively settled when,

the Court made certain findings in its order ruling on Defendant's motion for a complete

change of venue. By ruling that Lee County jurors shall be selected and brought to

Northwest Georgi~ the Court left itself no other credible choice than to completely

sequester the jurors- To do otherwise would be an abuse of the discretion given to the

Court by statutory law and decisions defining the same. See O.C.G-A. § 15-12-142.

In its order of June 2, 2004) this Court ruled on evidence which was presented on

November 17111 and 18th, 2003 as to the issl1e of the Defense request for a complete

change of venue. This evidence related to the complete media saturation of the entirety

of North Georgia {both Chattanooga, Tennessee and Atlanta, Georgia broa,dcast and print

t'rtedia markets), and included evidence of danger and intimidation to the defendant,

defendant's counsel and defense witnesses, as well as evidence of the obvious difficulties

of conducting a case where there are aJleged to be over three hundred families and scores

of funeral homes all claiming to be victims (See Transcript, Hearings of November 17-

18, 2003). The Court ultimately ruled against the Defense request for a complete and

total change of venue, ruling that jurors would be drawn from Lee County and brought to

Walker County for the trial. The Defendant's plan. which might have been more

inconvenjent to the lawyers and perhaps a few state witnesses, would have without doubt

created the best situation to address the Court's concerns today; A scenario where the
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~

jurors of Lee County could have lived in their own homes and with their own families

throughout the trial (Lee County, Georgia is well outside the objected media broadcast

and print areas, as well as very far away from the frequent protests and public comments

by the multitude of citizens who claim affected by this case.) By the Court's order of

July 19, 2004, it appears that the Court has realized the unpopularity, if not the obvious

difficulty, of the sequestration of jurors hundreds of miles from their homes for a trial

which the prosecutor has characterized could take months to complete.

When the Court nJled against the Defense plan, requiring Lee County jurors to be

taken froln their homes and brought to Northwest Georgia for the duration of the trial, the

Court answered its own question as to which 'lype" of sequestration would be the most

proper: By bringing out-of-town jurors to an area which has experienced continuous

media saturation, public protests by alleged victim's families, threats to the defendant, his

family and counsel, the Cow1 has no other true choice than to follow a plan of

sequestration which would shield the jurors from influence by or even exposure to these

factors- The Defense reminds the court that literally thousands of area citizens in

Northwest Georgia and Tennessee were affected by the alleged discovenes at Tn-State

Crematory. The Defense has just learned that even the District Attorney himself was a

first cousin, once removed, to an identified body allegedly found at the Tn-State

Crematory site. (A separate motion is being filed to address this new infonnation

Everywhere the jurors go if granted the obviously desired ~'m()re nonna.llifestyle"

will present untold opportunities for exposure to relatives of the alleged victims, friends

of the alleged victims, and persons in the community of Northwest Georgia and
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Chattanooga; Tennessee who have developed and continually express opinions based on

many factors not in evidence, not properly in evidence, and even the product of the

rampant rumor and speculation that has permeated our area since February, 2002. For

example) the defendant is still suffering from inaccurate public allegations made by the

prosecutor in this very COlU1, even two years after the prosecutor" s allegations were

proven false by his own investjgation. (See Transcript, Hearings of November 17-18,

2003.)

The distinctive factual elements of the Tri-State Crematory controversy clearly

distinguish the lnatter brough1 up by the Court than from those facts in the most recent

Georgia Coun of Appeals case which addresses the subject of jury disbursement. In ~

v State, 266 Ga. App- 307 (2004), the Court of Appeals held that in a non-capital case it

is in the discretion of the trial court, subject to appropriate instructions. But this case is

different, and the judicial discretion allowed is limited by the unjque facts present here.

No other case in Georgia history has presented the volume of alleged victims, and few

other cases have presented the intensity of public emotion in the area of the venue of trial.

There have been regular public displays by families of the dead. The Supreme Court

expressed early on the limits of judicial discretion in situations such as this In ill

Mitchell v. Stat~ 41 Ga. 527 (1871), the Supreme Court offered relevant dicta:

"But we can readily conceive of cases where the Judge. even in lighter grades of
offense, should not e"P°se the jury, after they are charged with the consideration of the
case, to disperse; fOT intermingling with the crowds is, to say the least, an opportunity, if
not an invitation to covert attack upoIJ the purity of their verdict It is a practice this
Court has always discouraged by its counse~ where even consent to it has deprived the
COUI1 of setting aside the verdiCt."

S. H- Mitchell at 529.
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Interestingly, many cases in the appellate history of the subject of jury

disbursement deal with the Defendant being placed in an unfavorable light to the jury by

it appearing that the Defendant or Defendant's counsel caused their discomfort and

inconvenience, even questioning their integrity; by being placed in the position of

opposing less than full sequestration. This is the very situation objected to by the

Defendant today, in a case of Fch apparent public interest that the Court places all

pleadings and orders on an intemet web site~ announcing the exact moment when the

medja and public may access r4lings of the Court (the website of the Seventh Judicial

Administrative District found onlthe web at "www.7jad.com"). See Johnson v. State. 75

Ga. App. 186 (1947). In Lyman v. State) the Supreme Court expressed the concern in a

Cobb County case over one hundred twenty two years ago, in language which still rings

true as a concern of today:


