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IN THE SUPERIOR COURT OF GORDON COUNTY

STATE OF GEORGIA
FILED

STATE OF GEORGIA, (Clerk Superior Ct, Gordon Courty

Vs. Case No.: 16471 DEC 12 2005
JERRY WILLIAM JONES, Bm'}:ﬂ%ﬂm

Defendant.
MOTION TO QUASH SUBPOENA AND MOTION FOR PROTECTIVE ORDER
and

OBJECTION AND RESPONSE OF THE GEORGIA DEPARTMENT OF HUMAN
RESOURCES/GORDON COUNTY DEPARTMENT OF HUMAN RESOURCES, “DFACS,”
and
MERZ CONSULTING, INC. TO DEFENDANT’S REQUEST FOR
PRODUCTION OF DOCUMENTS TO NON-PARTY

COMES NOW the Georgia Department of Human Resources, Gordon County
Department of Family and Children Services, (hereinafter “DFACS”), and Merz Consulting, and
file this Motion to Quash Subpoenas for the Production of Evidence in the above-styled case and
this Motion for Protective Order and shows to this Honorable Court the following:

- 1.
That a true copy of said subpoenas/notices to produce are attached as follows:

Subpoena for the production of evidence - to Gordon County DFACS, attached hereto as
Exhibit A;

Subpoena for the production of evidence - to DFACS/DHR, attached hereto as Exhibit B;

Subpoena for the production of evidence - to Merz Consulting, Inc., attached hereto as
Exhibit C.

Further, any and all records as maintained by Merz Consulting, Inc. are due to an official
contract by the DHR/DFACS with said Merz Consulting, Inc. pursuant to O.C.G.A. Section 49-
2-1.

Any and all records as maintained by Merz Consulting, In¢. due to it’s contract with
| DHR/DEACS are owned by DHR/DFACS. Thus, all laws pertaining to confidentiality as
applicable to DHR/DFACS apply to Merz Consulting, Inc. because said records are derived
| directly as a result of the business relationship as stated above.
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2.

The subpoenas for the production of evidence require the production of material that is
confidential and protected under 0.C.G.A. Section 49-5-40 (b), which declares records of child
abuse to be confidential and, subject to certain exceptions, prohibits access thereto, as mandated
by 42 U.S.C. Section 5106a(b}(2)(A)(v) and 45 C.F.R. Section 1340.14(1).

The subpoenas for the production of evidence require the production of material that is in
the DHR/DFACS and Merz Consulting, Inc.’s possession, custody or control concerning possible
medicaid, which is expressly protected from disclosure under state and federal law. See
O.C.G.A. Section 49-4-150 (Supp. 2001); Ga Comp. R. & Regs. R. 350-5-.01 (2001); 42 U.S.C.
1396a.

The records sought by the request are privileged in character and may not be disclosed
under federal and state law.

The records requested are confidential and contain i tion relating to child abuse or
neglect, medical assistance or other State-related matters, and are therefore declared to be
absolutely confidential. 0.C.G.A.49-5-40(b). ~ —

——" Further, regarding records of TANF, medicaid and food stamps, the DHR/DFACS and

Merz Consulting, Inc. object to the subpoenas for the production of evidence because the notices
seek the production of records and/or information in the DHR/DFACS and possibly Merz
Consulting, Inc.’s possession, custody or control concerning Temporary Assistance to Needy
Families, Medicaid, and Food Stamps, which are expressly protected from disclosure under state
and federal law. See 0.C.G.A. Scctions 49-4-14, 49-4-150 (Supp. 2001), 49-4-157 (Supp. 2001);
42 U.8.C. Section 602(a)(1)(A) (iv); 45 C.F.R. Section 205.50 (a) (2); 7 U.S.C. Section 2020

' (€X8); 7 C.F R, Section 272.1 ©._J

Further, the Georgia Courts have been sensitive to the needs of individuals who have
supplied information for public purposes and have recognized the proposition that an
individual’s right to privacy should be accommodated in the discovery process. See Borenstein
v. Blumenfeld, 151 Ga App 420, 421, (1979).

In addition, federal and state laws prohibit the release of medical, psychological and other
such privileged information contained in a DHR/DFACS’ record. Furthermore, The Health
Insurance Portability and Accountability Act (“HIPPA”) specifically prohibits the release of
applicable documents.

3.

The DHR/DFACS and Merz Consulting are precluded from releasing any such
information without a court order issued following an in camera inspection pursuant to O.C.G.A.
Section 49-5-41 (2)(2). The documents should not be released unless the Court finds that
disclosure of the requested information is necessary for resolution of an issue before the Court
and is otherwise admissible under the rules of evidence, as required by O.C.G.A. Section 49-5-
41(a)(2); 42 U.S.C. Section 5106a(b)(2); and 45 C.F.R. Section 1340.14G)}(2)(i-xi).

DHR/DFACS and Merz Consulting, Inc. requests that if the Court requires the
DHR/DFACS and Merz Consulting, Inc. to produce its’ confidential records reflected in the
Requests for Production of Documents, that the Court first make an in camera inspection of such
records and delete from said records that material which is confidential or not reasonably related
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to the above-styled case or any issue therein.

Further, DHR/DFACS and Merz Consulting, Inc., requests that if the Court, upon an in
camera inspection of the files, orders the records to be provided to counsel for the parties in the
above-styled action, that the name of any reporters be stricken from the record as this is
information that cannot be divulged due to confidenfiality laws. 0.C.G.A. Sections 49-5-41 and
50-18-72.

N4 a.
o
W That a true copy of the notices to produce are attached as stated above. Further, the
notices to produce on DHR/DFACS are jnvalid due to the fact the Commissioner of the
l Department of Human Resources was not personally seryed said notice. Said notices to produce
were served upon an employee not authorized to accept service of said notice to produce.

.

That said subpoenas/notices to produce require DHR/ DFACS and Merz Consulting, Inc.
to divulge information about which said DHR/DFACS and Merz Consulting know due only to
employment with DHR/DFACS and Merz Consulting, Inc. and which is confidential under the
authorities cited above.

Records maintained by DHR/DFACS and Merz Consulting, Inc. in reference to the names
as stated in the notices to produce would be in existence as a result of an official contact with
these parties, said records are declared to be absolutely confidential and access thereto prohibited
by O.C.G.A. Section 49-5-40,

WHEREFORE, DHR/DFACS and Merz Consulting request that the subject
subpoena/notice to produce be quashed and that DHR/ DFACS and Merz Consulting be released
from any requirement to produce such records or to appear as a witness in this case and that,
pursuant to O.C.G.A. Section 9-11-26©, the subject notice to take the subpoena to appear in
Court issued to DHR/DFACS and Merz Consulting, Inc. be vacated.

FURTHER, DHR/DFACS and Merz Consulting, Inc. pray for an order relieving
DHR/DFACS and Merz Consulting and their said agents from having to produce the said
requested records unless so ordered by the Court, and for such other and further relief as may be
appropriate.

FURTHER, DHR/DFACS and Merz Consulting, Inc. request that the notices to
produce/subpoenas for the production of evidence be quashed for the following additional
reasons:

a. The requests are overbroad and unreasonable;

b. The requests request information that is confidential and the release of which would be
a violation of the law;

c. The requests are not designed to produce information that is relevant to any issue
before the Court from which it issued;

d. The requested information cannot be released prior to an in camera inspection by the
Court.
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The following paragraphs are numbered to correlate to the respected numbered reason
listed above:

a. The request is overbroad, unreasonable and oppressive as it asks for the entire contents
of all files relating to such individuals and does not limit the search in any way. See Washburn v.
Sardi’s Restaurant et al, 191 Ga App, 307, 381 SE 2d 750 (1978) and O.C.G.A. Section 49-5-40.

b. The records requested relate to information concerning abused or neglected children
and as such are confidential. See O.C.G.A. 49-5-40.

¢. Without some indication of what issues are before the Court, the parties who have
been requested to produce documents cannot determine what, if any, relevance such documents
could have to such issues. It is required that information be relevant. See Horton v. Huiet, 113,
Ga App 166, 147 SE2d 669 (1966).

d. As the records that have been requested are confidential, even if the Court determines
that they are subject to request, the Court must first examine the records in camera before they
are released and any protected information, including medical records and reporter information,
should be excluded and protected from release. See O.C.G.A. Section 49-5-41.

Respectfully submitted,

THURBERT E. BAKER 033887
Attorney General

SHALEN S. NELSON 636575

Senior Assist. Attorney General

CHARISSA RUEL 619003
Assis ttorney General

526580

L AMOSS, SAA
Representing Gordon Co. DFACS
State Bar No. 526580
P.O. Box 1535
Calhoun, GA 30703
706-625-5619 - fax/phone
706-233-6920 - pager
770-608-9689 - cell
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4
SUBPOENA FOR THE PRODUCTION OF EVIDENCE

STATE OF GEORGIA
i COUNTY

TO: @,o(d()n G_)un{"\{ DPA
You are hereby required to be and appear at the _GID I’AOYI County Superior Court before
“the Yon & Cavzy Neison g of
Superior Court. in Room M oftheém____ County Counhouse at 5 ﬂ) o clm@/m on the
l& day of | )zegmbcr .20 O5 " and to bring with you into said Court umindgﬂuma/_s_ to be used as
evidence by 'H/l 1 d e@dﬂ.kr(‘ in & certain case pending in said Court between

Eilb ()C Qlﬂ)f%dﬂ md%m ,

Case No

The following are hereby subpoenaed:
Any and nll files, records and other documents, mcluding, but not lmﬂted to,

l!sessments, nnmﬁve reports, progress nom, case workers, socul workers or -
counso?lors’ notes, medical charts, and any mords normally doemed coﬁﬁ ntlal,]old

Services pemumng to:

¢ Brittany Phelps - DOB: 1/1/1994

. Bnndy Jones a.ka. Brsndy Peeler - DOB 2/9/1999

e Melissa Aun Peeler (MOTBER) SSN: 253-27-6902 DORB: 06/21/1976,

Herein fail not. under penalty of the law.

Witness,

this ‘Q day of QQEQ!!W .20
If ve questions contact Arorney For Rlaintis
gﬁ:@ Clerk Superior Court

_2225 mev%e& §t, Se 9B

Iloyda, GhA Zca03

Phone: _L{O‘-f' 7&- iﬂ5’ -
g)(/)/ 6; 7 A

«Judge of'said Courr
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SUBFOENA EVIDENCE _Sscy CLYDE CAATLESFRRY COMPANY
SUBPOENA FOR THE PRODUCTION OF EVIDENCE

STATE OF GEORGIA
DA _county

. Okos,/ O

Ywnhwabymnirdmwm:mlﬂw__&p'_[d&n County Superior Court before
“Twe: \Von. G.(aveu Nedsam , Sudge of

Superior Court, in méy\_“_@é_ of the mcmn ‘5‘-5{) 0'clod(ABLPM. on the

_1_9;_mamzoni,MmmngwmmmmmmM_@muwdu

evidenos by "\'{ﬂé dd)(md@n{' in & cartain cése pending in said Coust between

_&ﬁgﬁ_&;@rﬁ&_ﬂm TJevvy Wihiam Jsnes
Case No. IQH:H . “

The fallowing ef bereby subpuetaed:
Mmmmm-ﬂmmmmmhumthmdqmm

wporu, pmgrumtu,mmﬂmn,wdﬂworhnmuuh’mwm

coalidental, beld by or usder the comtrol the
Dcﬂ-mﬂtofﬂmmkunmtoth@ud&ﬂdm&rmw_

*  Judy Ann Medeiros - (thIdyChneﬂh,hdyJﬂuorJﬂdyS:hnm)Sﬂ’izss-
~—34-9056-DOB-0-28-1951—

. Jen'y Willinm Jomes, Jr. - 5SN: 256-31-8775 DOB: 05-.01-1972
itin CHad Joues ~ SSN: 25501 WS DO -1 1Y

» _Robert Medeiros - SSN: 051-32-5100 DOB: 03-03-1942

¢  Tamsi Schramam - SSN: 257-63-8443 DOR: 07-01-1977

Herei t..ﬂmm’- ID&M&;M‘WMUM&OM

wimees, _ T& H’bﬂ- (2 Nel , Judge of seid Court
wis D ayor Damber 2005__ %; M_

If you have questions contact Artoeney For Plaintif?
Defendant C)u'k Superiar Court

\ Qefznder
Monta, Gh 2022
rhons: _ LW 72515

Exhiby 8
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SUBPOENA EviDEMCE & : CLYDE CAST\SheReY COMBANY
SUBPOENA FOR THE PRODUCTION OF EVIDENCE

STATE OF GEORGIA

Cntdﬂzl . COUNTY
1o Merz Cmsuﬂmﬂ The.

Ywmh&ymuuﬁmhmdwrlmeﬁﬂfdm County Superior Court before
‘ﬂw H‘bn X , hudge of
Superiar Court, in Room AYINEX  of the County Courthouse &t B0 o’clock E/PM. on the

{ W*MM ﬁ_wwmmmmtomdwmdgmm 0 be used as

crvldmccby iu (:[ﬂm_nf' in a certain qase pending in said Court beiwwen
Sﬂtrz_g&_&m@m,_ wi__Jerr Willam Jones

Case No, Hg(-FH e ¥

The fobicving ane evain

“unsbiprowsaad :
mmummmmm hdudi-..butnotllmmmmm

, m&mMWbynrmdcﬂmmo!MmCouﬂﬂpg,
——e el pertaining b0 — —_
. Bﬁm
o _Braady Jones ks Brandy Pecler - DOR: 2/9/1999
» Tumyﬂopemﬂl.k.&hmnyﬂopel'eel& DOB: /3172000

Herein fail not, under pe ity of the Jaw.

Witness, the l-l"i‘_@_@ﬂugj Nelson . Judge of said Court
tis ] dayor_Dlemml@r 2005 % 5|

If you have questions contact Attorney For Plaantiff d- I
Duefendant . Clevk Superior Court

| Lme_ﬁﬁfA@*ﬂJ Qefendtr
2ac Peapintvre &, St OpD

Migrta, GA 2503
prone:_UDH- 729 515
Z’,XA/ é/?L (C ?
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IN THE SUPERIOR COURT OF GORDON COUNTY

STATE OF GEORGIA
STATE OF GEORGIA, |
Vs, CASE NO. 16471
JERRY WILLIAM JONES,
Defendant.

BRIEF IN SUPPORT OF MOTION TO QUASH SUBPOENA AND
MOTION FOR PROTECTIVE ORDER

COMES NOW DHR/Gordon County Department of Family and Children Services,
“DFACS,” and Merz Consulting, Inc. and file this Brief in Support of Motion to Quash
Subpoena and Motion for Protective Order and shows the following:

The DHR/DFACS and Merz Consulting, Inc. object to the production of any documents
or identifying information requested on the ground that such items are confidential. Federal law
‘mandates that states require records concerning child abuse and neglect be maintained as
confidential. See 42 U.S.C. Section 5106a (b)(2); 45 C.F.R. Section 1340(i)(1), (2)(i-xi).

In furtherance of this federal requirement, Georgia law provides that:

Each and every record concerning reports of child abuse...which is in the custody of the
Department...is declared to be confidential, and access thereto is prohibited except as provided in
Code Section 49-5-41...70.C.G.A. Section 49-5-40(b)

The only applicable exception provides that a court may have “reasonable access” to
records containing child abuse reports “upon its finding that access to such records may be
necessary for determination of an issue before such court...”0.C.G.A. Section 49-5-41(a)(2). The

Court, however, is to examine them in camera and is only to allow public disclosure of the
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records or information therein where that is “necessary for the resolution of an issue then before
the Court and the record is otherwise admissible under the rules of evidence ...” See also
Davidson v, State, 183 Ga App 557, 559 (1987).

The Georgia General Assembly’s clear intent in enacting these provisions was to interpret
broadly O.C.G.A. Section 49-5-40 in order to provide maximum protection to records and
reports of child abuse and to interpret strictly O.C.G.A. Section 49-5-41 and 49-5-41.1 in order to
limit the scope of statutory exceptions to confidentiality, See Home v. State, 192 Ga App 528,
531 (1989). As a result of this intent, Section 49-5-41 takes precedence over ordinary discovery
procedures. 1d. Confidential records of child abuse or neglect must be absolutely necessary for
the resolution of an issue then before the Court in order for them to be released publicly.
0.C.G.A. Section 49-5-41(a)(2).

In order for access to be necessary, the information in the records must be material,
Davidson v. State. supra, 183 Ga App at 559, which depends on whether it might affect the trial’s
outcome. Sce also Barnes v, State, 157 Ga App 582, 587 (1981). The “mere possibility” that
the information might help the defense or affect the outcome of the trial does not establish
materiality in the constitutional sense. See Boyce v. State. 184 Ga App 578, 582 (1987). The
Department respectfully urges the Court, therefore, not to release the requested information
unless the requesting party can demonstrate that it would be necessary and material and would
affect the outcome of the trial. The Court also must determine whether the subpoenaed records
are “otherwise admissible under the rules of evidence. O.C.G.A. Section 49-5-41(a)(2). Until
the Court makes such a determination, the DHR/DFACS and Merz Cosulting, Inc. are precluded
from releasing amy such records which may be in their possession.

Alternatively, the Court, after conducting an in camera review of the files, should permit
the DHR/DFACS and Merz Consulting to produce a redacted copy of the original record,
deleting all references to any child abuse and neglect allegations, investigations, and any other
such references.

In addition, DHR/DFACS and Merz Consulting, Inc. respectfully request that the Court
vacate the subpoenas for the production of evidence to appear pursuant to 0.C.G.A. Section 9-
11-26(c), because, during such appearance, DHR/DFACS and Merz Consulting will be required
to divulge information about which they know due only to employment with DHR/DFACS and

@012/018
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Merz Consulting and which is confidential under the authorities cited above.

Respectfully submitted,

THURBERT E. BAKER 033887
Attorney General

SHALEN S. NELSON 636575

Senior Assist. Attorney General

CHARISSA RUEL 619003
Assistant Atty. General

526580

A.MOBS, S
‘ Representing Gordon Co. DFACS
J State Bar No. 526580

P.0. Box 1535

Cathoun, GA 30703
f 706-625-5619 - phone/fax

706-233-6920 - pager
770-608-9689 - cell
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CERTIFICATE OF SERVICE
1, Lorie A. Moss, Attormey representing Gordon County DFACS, have this day served
upon Michelle Drake, Attorney, with the Office of the Capital Public Defender, a copy of said
motion and brief by the following:

Hand delivery.

This the 12th day of December, 2005

w
éﬁm‘i . Moss, SAAG,

Representing Gordon Co. DFACS
State Bar No. 526580

P.O. Box 1535
Calhoun, GA 30703



